RESOLUTION 18-20
RESOLUTION RELATING TO LEASE-PURCHASE OF COUNTY LAW ENFORCEMENT CENTER RENOVATION AND IMPROVEMENT PROJECT; AUTHORIZING THE EXECUTION AND DELIVERY OF A GROUND LEASE AGREEMENT AND A LEASE-PURCHASE AGREEMENT AND APPROVING AND AUTHORIZING EXECUTION OF RELATED DOCUMENTS AND LEVY OF TAXES FOR THE PAYMENT THEREOF.

BE IT RESOLVED by the Board of Commissioners of Spink County, South Dakota (the “County’), as follows:

Section 1. Recitals and Findings.

1.01. Declaration of Necessity.  The County is authorized by South Dakota Codified Laws, Chapter 7-25 and Chapter 6-8B, inclusive, as amended (collectively the “Act”), to enter into lease-purchase agreements for acquisition of real or personal property that the governing body considers necessary or appropriate to carry out its governmental and proprietary functions. The governing body finds and declares that it is necessary and appropriate to complete the acquisition, remodeling, expansion, construction, and equipping of the county Law Enforcement Center Renovation and Improvement Project (collectively, the “Law Enforcement Center Renovation and Improvement Project”), the cost of a portion of such Law Enforcement Center Renovation and Improvement Project shall be financed by the issuance and delivery of not to exceed $1,500,000, plus costs of issuance, Limited Tax General Obligation Certificates of Participation, Series 2018 (the “2018 Certificates”).

1.02. The Lease Financing.  The County shall have a bank with trust powers, to be appointed hereafter, (the “Trustee”) act as Trustee and that pursuant to a ground lease agreement between the County and the Trustee (the “Ground Lease”), acquire certain interests in real property (the “Land”) from the County, and the Trustee lease its interest in the Land and lease and agree to sell the Law Enforcement Center Renovation and Improvement Project to be acquired, renovated, constructed and equipped thereon to the County pursuant to a lease-purchase agreement (the “Lease-Purchase Agreement”), which shall be dated in 2018 between the Trustee and the County (collectively the “Lease”).  
1.03. The Trust Agreement.  The Trustee shall execute and deliver a Declaration of Trust, (the “Trust Agreement”), pursuant to which the Trustee will (i) issue Limited Tax General Obligation Certificates of Participation, Series 2018 in the lease payments to be made by the County under the Lease and (ii) receive, hold and invest the proceeds of the sale of the 2018 Certificates and disburse such proceeds for payment of Construction Costs and Costs of Issuance (as defined in the Lease). 
1.04. Binding Obligation.  The County Commission finds that the Lease-Purchase Agreement constitutes a bond pursuant to the Act and SDCL § 10-13-35, and that the levy in Section 5 is in addition to any current levies for said purposes subject to the limit as to amount set forth in SDCL § 7-25-1.
Section 2. Authorization of Lease Financing and Approval of the Documents
2.01.  Approval of Lease Financing.  The lease financing described above is found to be favorable and is hereby approved. The Chairman and County Auditor are authorized to approve the principal amount of the Lease and the Limited Tax General Obligation Certificates of Participation, Series 2018 not exceeding $1,500,000, plus costs of issuance, the term thereof not exceeding 20 years, and are directed to enter into a Certificate Purchase Agreement with the original purchaser and their execution of the Certificate Purchase Agreement shall be conclusive evidence of their approval of the principal amount, purchase price, interest rates and other terms set forth therein. 
2.02  Forms of Documents.  Forms of the following documents relating to the Law Enforcement Center Renovation and Improvement Project (the “Documents”) shall be prepared and submitted to the County and are hereby directed to be filed with the County Auditor: (a) the Lease-Purchase Agreement (the “Lease”); (b) the Trust Agreement (the “Trust Agreement”); and (c) the Ground Lease.  The forms of Documents are approved, subject to such modifications as are deemed appropriate. The Chairman and County Auditor are directed to execute the Lease, the Ground Lease and the Trust Agreement. Copies of all Documents shall be delivered, filed and recorded as provided therein. The Chairman and County Auditor are also authorized and directed to execute such other instruments as may be required to give effect to the transactions therein contemplated. The County will cooperate in the issuance of the Limited Tax General Obligation Certificates of Participation, Series 2018 and the Chairman, County Auditor and such other officers or officials of the County shall execute such other instruments as are necessary to the issuance of the Limited Tax General Obligation Certificates of Participation, Series 2018.

Section 3.  Underwriter and Bond Counsel.
3.01.  Designation of Placement Agent.  Dougherty & Company LLC is hereby designated as the Placement Agent for the Lease and Limited Tax General Obligation Certificates of Participation, Series 2018.  
3.02.  Designation of Bond Counsel.  Meierhenry Sargent LLP is hereby designated as Bond Counsel for the Lease Financing.

Section 4. Modifications, Absence of Officers.  The approval hereby given to the Documents includes an approval of such additional details therein as may be necessary and appropriate and such modifications thereto, deletions therefrom and additions thereto as may be necessary and appropriate. The execution of any documents by the appropriate officer or officers of the County herein authorized shall be conclusive evidence of the approval of such documents in accordance with the terms hereof. In the absence of the Chairman or the County Auditor, any of the Documents authorized by this resolution to be executed may be executed by such officer as, in the opinion of the State’s Attorney, may execute documents in their stead.

Section 5. Payment of Lease Payments.  The County will pay to the Trustee promptly when due, all of the Lease Payments (as defined in the Lease) and other amounts required by the Lease. To provide moneys to make such payments, the County will include in its annual budget, for each fiscal year during the term of the Lease, moneys sufficient to pay and for the purpose of paying all Lease Payments and other amounts payable under the Lease, and will take all other actions necessary to provide moneys for the payment of the obligations of the County under the Lease from sources of the County lawfully available for this purpose, including the levy of such taxes as may be necessary therefore, subject only to the limitations on such levies imposed by South Dakota law.

The County agrees and covenants to include in its annual budget for each fiscal year during the term of the Lease moneys sufficient to pay and for the purpose of paying the Lease Payments, and to levy a tax pursuant to SDCL Section 7-25-1 and Article XIII Section 5 in an amount sufficient and for the purpose of paying such Lease Payments when due and, to the extent permitted by law, to determine the percentage of true and full value to be used as taxable valuation such that the tax levied pursuant to SDCL Section 7-25-1, taking into consideration the percentage of collection, will generate sufficient revenues for the purpose of paying such Lease Payments, and to take all other actions necessary to provide moneys for the payment of the Lease Payments under the Lease as amended or supplemented, from sources of the County lawfully available for such purposes.  The County shall file with the County Auditor a schedule of the principal and interest components of the Lease for each fiscal year.
Section 6. Tax Matters.   The County covenants and agrees with the Trustee and the registered owners from time to time of the Lease and Limited Tax General Obligation Certificates of Participation, Series 2018 that it will not take or permit to be taken by any of its officers, employees or agents any action which would cause the interest component on the Lease and interest on the Limited Tax General Obligation Certificates of Participation, Series 2018 to become subject to taxation under the Internal Revenue Code of 1986, as amended (the “Code”), and applicable Treasury Regulations (the “Regulations”), and covenants to take any and all actions within its powers to ensure that the interest component on the Lease and interest on the Limited Tax General Obligation Certificates of Participation, Series 2018 will not become subject to taxation under the Code and the Regulations. The County will cause to be filed with the Secretary of the Treasury an information reporting statement in the form and at the time prescribed by the Code. The County will comply with the provisions of Section 148(f) of the Code, relating to the rebate of arbitrage profits to the United States, if and to the extent that such provisions are applicable to the Lease and the Certificates of Participation, Series 2018.

Section 7. Arbitrage Certification.   The Chairman and the County Auditor, being the officers of the County charged with the responsibility for the Lease and the issuing the Limited Tax General Obligation Certificates of Participation, Series 2018 pursuant to this Resolution, are authorized and directed to execute and deliver to the Trustee a certificate in accordance with the provisions of Section 148 of the Code, and Sections 1.148-1 through 1.148-11A et al of the Regulations, stating the facts, estimates and circumstances in existence on the date of issue and delivery of the Limited Tax General Obligation Certificates of Participation, Series 2018 which make it reasonable to expect that the proceeds of the Limited Tax General Obligation Certificates of Participation, Series 2018 will not be used in a manner that would cause the Lease or the Limited Tax General Obligation Certificates of Participation, Series 2018 to be arbitrage bonds within the meaning of the Code and Regulations.

Section 8. Qualified Tax-Exempt Obligations. The Board hereby designates the Lease as a “qualified tax-exempt obligation” for purposes of Section 265(b)(3) of the Code relating to the disallowance of interest expense for financial institutions, and hereby finds that the reasonably anticipated amount of qualified tax-exempt obligations (within the meaning of Section 265(b)(3) of the Code) which will be issued by the County and all subordinate entities during calendar year 2018 does not exceed $10,000,000.
Section 9.  Original Purchaser.  The Chairman and County Auditor are authorized to negotiate the sale and placement of the Lease and the Limited Tax General Obligation Certificates of Participation, Series 2018.  In the event that the purchaser does not require a trustee or trust indenture, the County shall enter into the Lease with the original purchaser. 
Section 10. Post Issuance Compliance.  The County does hereby adopt Meierhenry Sargent Post-Issuance Compliance Policy and Tax-Advantaged Obligations and Continuing Disclosure with regard to the Lease and 2018 Certificates attached hereto, a copy of which is on file and open to public inspection at regular business hours.  The County appoints the Auditor as its chief post issuance compliance officer. 
Section 11.  Date Resolution Becomes Effective.  This resolution shall become effective twenty days after publication in accordance with SDCL § 7-18A-8.
Motion was made by Schultz, seconded by Johnson, to adopt the foregoing resolution upon vote being taken the following voted AYE: Schultz, J. Albrecht, Smith, Johnson and D. Albrecht.  Motion carried.

Dated this 20th day of November, 2018.

	Dave Albrecht, Chairman
	

	Spink County Board of Commissioners
	

	
	

	ATTEST:
	

	Theresa Hodges, Auditor
	

	Spink County, South Dakota
	

	 
	 


